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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from. a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto rin a
warehouse. :
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 ay prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and -shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in-émg“f@rm of
crossed bank draft in favour of Asstt. Registar of a branch of any tiinate, PRhlic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ETHT oo, Tl ST Lo U qaThe e =TT (Reee) & I srdiar % WrHe
¥ FdeAq (Demand) Td €€ (Penalty) FT 10% & STHT HAT orfam &1 grarifen, srfdemas qd ST
10 %3S TIT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =57 s 3 TR arfier FrfRreRTor 3 WHer Sgt e ATe Ql‘czﬁmaﬂ@ﬁm%a@ra‘rwhﬁﬁqm
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In view of above, an appeal against this order shall le before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are i
or penalty, where penalty alone is in dispute.”
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FNAT 382/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Mihir Hasmukhbhai Mewada, Plot
No. 98, Nr. Circuit House, Sector 19, Gandhinagar, Gujarat — 382019 [hereinafter
referred to as “the appellant”] against Order in Original No. 13/D/GNR/GS/2022-
23 dated 12.06.2023 [hereinafter referred to as “the impugned order”] passed by
the Deputy Commissioner, CGST, Division - Gandhinagar, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were registered
under Service Tax Registration No. ADHPM3963ASD001 and were engaged in
business activity of Scientific and Technical Consultancy Service. As per the
information received from the Income Tax department, it was observed by the
jurisdictional officer that the gross value of Sale of Services declared in the ST-3
filed with Service Tax Department was less than the gross value of Sale of
Services declared in Income Tax Returns /TDS Returns filed with the Income Tax
Department during the period F.Y. 2016-17. In order to verify the discrepancies,
letters/ e-mails were issued to the appellant. They did not submit any reply.
Further, the jurisdictional officer considering service provided by the appellant
during the relevant period as taxable under Section 65 B (44) of the Finance
Act, 1994 and determined the Service Tax liability on difference of the value of
‘Sales of Services’ under Sales/Gross Receipts from Services declared in ITR &

the value of ‘Sale of Services’ declared in ST-3 for the period of F.Y. 2016-17.

Details are as under:

Table-A
(Amount in Rs.)
Sr. No. Details F.Y.2016-17 @ 15%
1 Total income as per ITR-V 18,31,500/-
2 Income on which Service Tax paid 9,00,000/-
3 Difference of value mentioned in 1 & 2 above 9,31,500/-
4 Amount of Service Tax along with Cess 1,39,725/-

2.1 The  appellant was  issued Show  Cause  Notice  No.
GEXCOM/SCN/ST/692/2021-CGST-DIV-GNR dated 29.07.2021 (in short SCN)
proposing to demand and recover Service Tax amounting to Rs.1,39,725/- under

proviso to Section 73 (1) of Finance Act, 1994 along with interest under Section 75
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of the Act. The SCN also proposed imposition of penalty under Section 76, Section
77(2), Section 77(3)(c) and Section 78 of the Finance Act, 1994.

3. The SCN was adjudicated ex-parte vide the impugned order wherein :
o Service Tax demand of Rs.1,39,725/- was confirmed under Section 73(1) of
the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

e Penalty of Rs.1,000/- was imposed under Section 77(2) of the Finance Act,
1994.

o Penalty of Rs.1,39,725/- was imposed under Section 78 of the Finance
Act,1994.

4. It is observed from the records that the present appeal was filed by the
appellant on 26.09.2023 against the impugned order dated 12.06.2023, which was
reportedly received by the appellant on 29.06.2023.

4.1 It is also observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994.

The relevant part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.”

42  As per the above legal provisions, the period of two months for filing appeal
before the Commissioner (Appeals) for the instant appeal ends on 29.08.2023 and
further period of one month, within which the Commissioner (Appeals) is
empowered to condone the delay upon being satisfied with the sufficient reasons
shown by the appellant, ends on 29.09.2023. This appeal was filed on 26.09.2023,
i.e after a delay of 28 days from the stipulated date of filing appeal, and is within

the period of one month that can be condoned.

43 1In their application for Condonation of delay in ﬁhng the appe;af_;mfhe\y

ga Eur,?
\
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F No. GAPPL/COM/STP/5264/2023

error and therefore the delay of 28 days in filing the appeal has been occurred.
These reasons of delay were also explained by them during the course of personal
hearing, the grounds of delay cited and explained by the appellant appeared to be
genuine, cogent and convincing. Considering the submissions and explanations
made during personal hearing, the delay in filing appeal was condoned in terms of

proviso to Section 85 (3A) of the Finance Act, 1994.

5.  Aggrieved by the imﬁugned order, the appellant has preferred this appeal on
following grounds:
> The appellant is professional who provides services of technical and
scientific nature. During the F.Y. 2016-17, the income from said services has
exceeded 10 Lacs. Hence, they applied for Service Tax Registration
voluntarily and got registration in month of June-2016 and paid the due
service tax.
> In the previous F.Y. 2015-16 the income was Rs.6,19,686/-, therefore, the
benefit of SSI was available to the appellant.
> The appellant has paid due service tax after availing the benefit of threshold

exemption limit.

6. Hearing in the case was held on 15.05.2024 virtually. Shri Gaurav Mehta,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
informed that the turnover in previous year is less than 10 Lakh, hence, the client is
eligible for threshold exemption under noti. 33/2012. He requested for one day

time to submit copy of ITR returns.

6.1  Subsequently, the appellant submitted Income Tax Return for the period
F.Y.2015-16 & F.Y. 2016-17.

7. 1 have carefully gone through the facts of the case available on record,
grounds of appeal in the appeal memorandum, oral submissions made during
personal hearing, the impugned order passed by the adjudicating authority and
other case records. The issue before me for decision in the present appeal is
whether the demand of service tax amounting to Rs.1,39,725/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties
vide the impugned order passed by the adjudicating authority in the facts and
circumstances of the case is legal and proper or otherwise. The dema;

the period of F.Y. 2016-17.
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F No. GAPPL/COM/STP/5264/2023

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. 1 find that the appellant were engaged in providing the consultancy services,
earned from these services Rs.6,19,686/- & Rs.18,31,500/- in the F.Y. ,’2015-16 &
F.Y. 2016-17 respectively, and paid the service tax on the taxable value of
Rs.9,00,000/-. T also find the total value of service provided during the Financial
Year 2015-16 was Rs.6,19,686/- which remained below to the threshold exemption
limit of Rs.10 Lakhs in terms of Notification No.33/2012-ST. It implies that the
benefit of threshold exemption is available to the appellant for the F.Y. 2016-17.

Sr. No. Details F.Y.2016-17
1 Total income as per ITR-V 18,31,500/-
2 Less : Threshold Exemption 10,00,000/-
3 Net Taxable Income 8,31,500/-
4 Income on which Service Tax paid 9,00,000/-

10. Looking to the above facts of the case, I find that the appellant ,‘ké'\és paid the
due Service Tax after availment of basic exemption limit in terms of Notification
No. 33/2012-ST dated 20.06.2012. For better understanding, the relevant portion of

the notification is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 33/2012 - Service Tax
New Delhi, the 20th June, 2012
G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in
supersession of the Government of India in the Ministry of Finance (Department of Revenue)
notification No. 6/2005-Service Tax, dated the 1 st March, 2005, published in the Gazette of
India, Extraordinary, Part Il, Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the
1 st March, 2005, except as respects things done or omitted to be done before such
supersession, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts taxable services of aggregate value not exceeding ten lakh
rupees in any financial year from the whole of the service tax leviable thereon under section
66B of the said Finance Act:

Provided that nothing contained in this notification shall apply to,-
(i) taxable services provided by a person under a brand name or trade name, whether
registered or not, of another person; or

(i) such value of taxable services in respect of which service _tax_shall be paid by suqh
person and in _such manner as specified under sub-section (2) of section 68 of the said
Finance Act read with Service Tax Rules, 1994.

2. The exemption contained in this notification shall apply subject to the following

conditions, namely:-

() the provider of taxable service has the option not to avail the exemption contained in this
notification and pay service tax on the taxable services provided by him and such option,
once exercised in a financial year, shall not be withdrawn during the remaining part of such
financial year; _

(i) the provider of taxable service shall not avail the CENVAT credit OfrSe Vice :@,(;Bfi/d on
any input services, under rule 3 or rule 13 of the CENVAT Credit Ry §, 200 "(h:etgegg\af'ter
referred to as the said rules), used for providing the said taxah es; egvj;c@ga f@‘l;;:];/,avhlch
exemption from payment of service tax under this notification is availpq o 39 HE

g
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(ii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of the said
rules, on capital goods received, during the period in which the service provider avails
exemption from payment of service tax under this notification;

(iv) the provider of taxable service shall avail the CENVAT credit only on such inputs or input
services received, on or after the date on which the service provider starts paying service
tax, and used for the provision of taxable services for which service tax is payable;

(v) the provider of taxable service who starts availing exemption under this notification shall
be required to pay an amount equivalent to the CENVAT credit taken by him, if any, in
respect of such inputs lying in stock or in process on the date on which the provider of
taxable service starts availing exemption under this notification;

(vi) the balance of CENVAT credit lying unutilised in the account of the taxable service
provider after deducting the amount referred to in sub-paragraph

(v), if any, shall not be utilised in terms of provision under sub-rule (4) of rule 3 of the said
rules and shall lapse on the day such service provider starts availing the exemption under
this notification;

(vii) where a taxable service provider provides one or more taxable services from one or
more premises, the exemption under this notification shall apply to the aggregate value of all
such taxable services and from all such premises and not separately for each premises or
each services; and

(viii) the aggregate value of taxable services rendered by a provider of taxable service from
one or more premises, does not exceed fen lakh rupees in the preceding financial year.

(B) "aggregate value" means the sum total of value of taxable services charged in the first
consecutive invoices issued during a financial year but does not include value charged in
invoices issued towards such services which are exempt from whole of service tax leviable
thereon under section 668 of the said Finance Act under any other notification.”

11. In view of above discussions & findings, I am of the considered view that
the demand of Service Tax amounting to Rs.1,39,725/- confirmed vide the
impugned order fails to sustain on merit. As the demand of service tax fails to

sustain, question of interest and penalty does not arise.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. ST T §IXT &9 ol TS T Ier T eI Ui adish o ST S €|
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

M/s Mihir Hasmukhbhai Mewada,
Plot No. 98, Nr. Circuit House,
Sector 19, Gandhinagar,

Gujarat — 382019.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy / Assistant Commissioner, CGST & CEX, Gandhinagar
Division, Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.
/ Guard file.
6. PA File.
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