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0

as7&rf zrsf-st?gra sriatr rtramarz@tags<rs?gra ya zrnfefa faaaIg+Tg TT
stfeant Rt sft srratglerur smaeavgmrar2, #ar fah an2grh fagtmar el
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

0
Revision application to Government of India:

(1) #Rt sgraa gra sf@2fr , 1994 ft arr zaf aatgmgma«ia?qt arr#t
a-atr? qruq a siafagteu 3mar 3fl Raa,aat, fa iar«a, us«ca f@TT,

tuft #ifs, fatr sraa,imf, +Rt: 11ooo 1at #fraft a1Re:­
A revision application lies to the Under Secretary, to the Govt. of India; Revision

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid :­

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a f

warehouse.
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(W) m«r a are fftu at 7kr R R ,qffa a ~ 1f{ m l=ITT1 t fcl f.-H-11°1 if~~q l=ITT1 1f{

'3,9 l~rt ~ t ITTZ t~ if \lll" m& h arzcffazrqrfaffaa ?1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('Ef) atfcti:l :aqa ft sgraa gem h par a fu Rt s4£r a#fezr Rt+?#es2gr it<r
arr ui -R,n:r t lj,ct I fcil efi ~. ~ twu "9TRcf alarrmar ta fefr (a 2) 1998

arr 109r fa fag rgzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Rt sgrza gear (fr) Ra 4-1 I clJ), 200 1 t -R,n:r 9 siafa faff? qua ienr <g-8 if err
~if, ~ 3TRQT % m 3TRQT ~~ "fl" cTTrf l-j"ffi % 47 ct (4i0-31"Rl<T "C;cf ~ 31"Rl<T # err-err
fat a tr 5fa sear fat star arfeql s+ah rr atar < m er gRf eh siafa Tr 35-< if
Rmfur 1:fil" hgara« arr€-6at#sf ftzitafe )

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa sn2ah arr sgt iar zam vnTast ar5aaght s? 200/- ftmar ft
'5-\TC!; 3TR '5-\W fi ~ <,1 (ef, 4-1 "Q:fimsaner gt at 100 0 / - # 1:fil1f~ # '5-\TC!; I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

0
ftr gra, ah£tr sqra ganvi aara a4Rt atnf@law# #Raz­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) arr sgra gra rf@Ru, 1944 fr aT 35-4/35.-z ? iafa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5affa qRaa aarg sitar # zara Rt sf, aft artr grem, #rzr
agrz gem vi aaaff +4raf@l4r (fee) Rt up Rr ff#, izr«rat 2nd l=!TT1T,

islf34-llffi ~. m=RcIT, FR~(rtlil(, diQ_4-ii;lisllc:.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 c:l:s'- prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and .shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in----tlTe-fGrm of
crossed bank draft in favour of Asstt. Registar of a branch of any!)~ '1:::fs~ - ·c5.< .,¢

~/ --·'"'1 "- $;;?
. 1;-· "'-l" ;i/'k~•:,W, ~ -~. 2 .~ l•-,.;J,f ,;
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) f?zsrm&asit ar«arrgar? at rm gr starhfRt mr ratsrf
n far star Reg <ar ah zta au sf fa far stmf aa a ft zrnfrfa sf@fa
ntutf@raw Rtua srft ar #£rzrr#t v4 3aa fmzr saar t I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) r414 ti gt«ca zrfefr 1970 zn if@ea Rt gqft -1 a siafa feafRa fag rqr s#
3neat Trqs?gr zrnfefa Rf qf@lard aar r@aRs ua 4fa# s6.50 # mnT +1rt

aRaz«m@tarare1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <rs#l iif@ra+rf #t R 4 ';la,aan fail fr it sf en snaffa fur star -t:mmm
() gt«ca, hair saran gr«cars gi ara sf0fa rt1f@raw (ataffafen) fr, 1982 ff@a ?

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +tr ga, #arr sq«a gear qi aata zfl nznf@raw (Rec) u# ufa srft aTr
if cfic\0'-P-li◄I (Demand)~ zy (Penalty) 91T 10%pmar aar sf#atf ? ztaifk, sf@rma fsr
10 "cfifr;s~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

{tral gr4 sit hara ah iaia, gnfa ?tr #&er Rt is (Duty Demanded) I

(1) ~ (Section) llD t~f.tmn::cn:rm;
(2) faraa@z fezRt "DITT ;
(3) ha 2fez fa a# fur 6 haga ktufgn

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zr z?grnfsf nf@awhersgt green zrerar gen a awe faRa gt at il fa@T
gr=ma % 10%grwa szl haawe fa ct, Ra it" aazuh10%mar cl?r '5ff~ t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty
or penalty, where penalty alone is in dispute."
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34)frzr 3I??I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Mihir Hasmukhbhai Mewada, Plot

No. 98, Nr. Circuit House, Sector 19, Gandhinagar, Gujarat - 382019 [hereinafter

referred to as "the appellant"] against Order in Original No. 13/D/GNR/GS/2022-

23 dated 12.06.2023 [hereinafter referred to as "the impugned order"] passed by

the Deputy Commissioner, CGST, Division - Gandhinagar, Commissionerate ­

Gandhinagar [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered

under Service Tax Registration No. ADHPM3963ASD00 1 and were engaged in

business activity of Scientific and Technical Consultancy Service. As per the

information received from the Income Tax department, it was observed by the

jurisdictional officer that the gross value of Sale of Services declared in the ST-3

filed with Service Tax Department was less than the gross value of Sale of 0
Services declared in Income Tax Returns /TDS Returns filed with the Income Tax

Department during the period F.Y. 2016-17. In order to verify the discrepancies,

letters/ e-mails were issued to the appellant. They did not submit any reply.

Further, the jurisdictional officer considering service provided by the appellant

during the relevant period as taxable under Section 65 B (44) of the Finance

Act, 1994 and determined the Service Tax liability on difference of the value of

'Sales of Services' under Sales/Gross Receipts from Services declared in ITR &

the value of 'Sale of Services' declared in ST-3 for the period of FY. 2016-17.

Details are as under:

Table-A 0
(Amount in Rs )

Sr. No. Details F.Y. 2016-17@ 15%

l Total income as per ITR-V 18,31,500/-

2 Income on which Service Tax paid 9,00,000/-
.., Difference of value mentioned in l & 2 above 9,31,500/-3

4 Amount of Service Tax along with Cess 1,39,725/-

2.1 The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/692/2021-CGST-DIV-GNR dated 29.07.2021 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.1,39,725/- under

proviso to Section 73 (1) ofFinance Act, 1994 along with interest under Section 75
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F No. GAPPL/COM/STP/5264/2023

ofthe Act. The SCN also proposed imposition ofpenalty under Section 76, Section

77(2), Section 77(3)(c) and Section 78 ofthe Finance Act, 1994.

3. The SCN was adjudicated ex-parte vide the impugned order wherein :

e Service Tax demand of Rs.1,39,725/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

o Penalty ofRs.1,000/- was imposed under Section 77(2) of the Finance Act,

1994.

a Penalty of Rs.1,39,725/- was imposed under Section 78 of the Finance

Act,1994.

0
4. It is observed from the records that the present appeal was filed by the

appellant on 26.09.2023 against the impugned order dated 12.06.2023, which was

reportedly received by the appellant on 29.06.2023.

0

4.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994.

The relevant part ofthe said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, ifhe is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
to be presented within afurther period ofone month. "

4.2 As per the above legal provisions, the period oftwo months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 29.08.2023 and

further period of one month, within which the Commissioner (Appeals) is

empowered to condone the delay upon being satisfied with the sufficient reasons

shown by the appellant, ends on 29.09.2023. This appeal was filed on 26.09.2023,

i.e after a delay of 28 days from the stipulated date of filing appeal, and is within

the period ofone month that can be condoned.

Page 5 of 9
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FNo. GAPPL/COM/STP/5264/2023

error and therefore the delay of 28 days in filing the appeal has been occurred. .

These reasons of delay were also explained by them during the course of personal

hearing, the grounds of delay cited and explained by the appellant appeared to be

genuine, cogent and convincing. Considering the submissions and explanations

made during personal hearing, the delay in filing appeal was condoned in terms of

proviso to Section 85 (3A) of the Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant 1s professional who provides services of technical and

scientific nature. During the F.Y. 2016-17, the income from said services has

exceeded 10 Lacs. Hence, they applied for Service Tax Registration

voluntarily and got registration in month of June-2016 and paid the due

service tax.

► In the previous F.Y. 2015-16 the income was Rs.6,19,686/-, therefore, the

benefit of SSI was available to the appellant.

► The appellant has paid due service tax after availing the benefit of threshold

exemption limit.

6. Hearing in the case was held on 15.05.2024 virtually. Shri Gaurav Mehta,

Chartered Accountant, appeared for personal hearing on behalf ofthe appellant. He

informed that the turnover in previous year is less than 10 Lakh, hence, the client is

eligible for threshold exemption under noti. 33/2012. He requested for one day

time to submit copy of ITR returns.

6.1 Subsequently, the appellant submitted Income Tax Return for the period

FY. 2015-16 & FY. 2016-17.

7. I have carefully gone through the facts of the case available on record,

grounds of appeal in the appeal memorandum, oral submissions made during

personal hearing, the impugned order passed by the adjudicating authority and

other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.1,39,725/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties

vide the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The de · to

the period oFY. 2016-17.
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8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. I find that the appellant were engaged in providing the consultancy services,

earned from these services Rs.6,19,686/- & Rs.18,31,500/- in the F.Y. 2015-16 &

F.Y. 2016-17 respectively, and paid the service tax on the taxable value of

Rs.9,00,000/-. I also find the total value of service provided during the Financial

Year 2015-16 was Rs.6,19,686/- which remained below to the threshold exemption

limit of Rs.10 Lakhs in terms of Notification No.33/2012-ST. It implies that the

benefit of threshold exemption is available to the appellant for the F.Y. 2016-17.

Sr. No. Details F.Y. 2016-17

1 Total income as per ITR-V 18,31,500/-
2 Less : Threshold Exemption 10,00,000/-
3 Net Taxable Income 8,31,500/-
4 Income on which Service Tax paid 9,00,000/-

10. Looking to the above facts of the case, I find that the appellant }as paid the

due Service Tax after availment of basic exemption limit in terms of Notification

No. 33/2012-ST dated 20.06.2012. For better understanding, the relevant portion of

the notification is reproduced below :
Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 33/2012 - Service Tax

NewDelhi, the 20th June, 2012
G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in
supersession of the Government of India in the Ministry of Finance (Department of Revenue)
notification No. 6/2005-Serice Tax, dated the 1 st March, 2005, published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i), vide G. S.R. number 140(E), dated the
1 st March, 2005, except as respects things done or omitted to be done before such
supersession, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts taxable services of aggregate value not exceeding ten lakh
rupees in any financial year from the whole of the service tax leviable thereon under section
66B of the said Finance Act:

Provided that nothing contained in this notification shall apply to,­
(i) taxable services provided by a person under a brand name or trade name, whether
registered or not, of anotherperson; or

(ii) such value of taxable services in respect of which service tax shall be paid by such
person and in such manner as specified under sub-section (2) of section 68 of the said
Finance Act read with Service Tax Rules, 1994.

2. The exemption contained in this notification shall apply subject to the following
conditions, namely.­
(i) the provider of taxable service has the option not to avail the exemption contained in this
notification and pay service tax on the taxable services provided by him and such option,
once exercised in a financial year, shall not be withdrawn during the remaining part of such
financial year, ".
(i) the provider of taxable service shall not avail the CENVAT credit 99ge@i$2 @%,ggld on
any input services, under rule 3 or rule 13 of the CENVAT Credit FJyg8.3004teren.after
reterred to as the sad rues). used for provamg the said tag@resigg "3lo
exempton from payment of serce tax under this notification is availed gf, %is .}

- ·#. \i . . -~ . .;.;:-::J:g;j- 1/
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FNo. GAPPL/COM/STP/5264/2023

(iii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of the said
rules, on capital goods received, during the period in which the service provider avails
exemption from payment of service tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such inputs or input
services received, on or after the date on which the service provider starts paying service
tax, and used for the provision of taxable services for which service tax is payable;
(v) the provider of taxable service who starts availing exemption under this notification shall
be required to pay an amount equivalent to the CENVA T credit taken by him, if any, in
respect of such inputs lying in stock or in process on the date on which the provider of
taxable service starts availing exemption under this notification;
(vi) the balance of CENVA T credit lying unutilised in the account of the taxable service
provider after deducting the amount referred to in sub-paragraph
(6), if any, shall not be utilised in terms of provision under sub-rule (4) of rule 3 of the said
rules and shall lapse on the day such service provider starts availing the exemption under
this notification;
(vii) where a taxable service provider provides one or more taxable services from one or
more premises, the exemption under this notification shall apply to the aggregate value of all
such taxable services and from all such premises and not separately for each premises or
each services; and
(viii) the aggregate value of taxable services rendered by a provider of taxable service from
one ormore premises, does not exceed ten lakh rupees in the preceding financial year.

(B) "aggregate value" means the sum total of value of taxable services charged in the first
consecutive invoices issued during a financial year but does not include value charged in
invoices issued towards such services which are exempt from whole of service tax leviable
thereon under section 66B of the said Finance Act under any othernotification."

11. In view of above discussions & findings, I am of the considered view that

the demand of Service Tax amounting to Rs.1,39,725/- confirmed vide the

impugned order fails to sustain on merit. As the demand of service tax fails to

sustain, question of interest and penalty does not arise.

0

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. sft #di rd af Rt n&sta R4art 5qt4ah fan star?[
The appeal filed by the appellant stands disposed of in above terms.

0
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By REGD/SPEED POSTA/D

To,

Mis Mihir Hasmukhbhai Mewada,
Plot No. 98, Nr. Circuit House,
Sector 19, Gandhinagar,
Gujarat- 382019.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy I Assistant Commissioner, CGST & CEX, Gandhinagar

Division, Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.

3. Guard file.

6. PA File.
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